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I. INTRODUCTION: TWO RIVERS AND A SPITE DITCH.
The Milk River and the St. Mary River, different in every sense,
are nonetheless one stream. The Milk River arises in the foothills of
northwestern Montana in the United States, flows northerly into
Canada, then flows east and south back into Montana, and ultimately
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empties its waters into the Missouri River.' The St. Mary River flows
out of the high, glaciated peaks of northwestern Montana and rushes
north across the border into Canada, emptying its waters into the
Oldman River.2 Nonetheless, these two rivers are one stream. The
Milk River basin, part of the much larger Mississippi River drainage,
sends its waters to the sunny Gulf of Mexico.' The St. Mary River
basin, part of the South Saskatchewan River drainage, sends its waters
to the often frozen waters of Hudson Bay.' Nevertheless, these two
rivers are one stream. The Milk River, an ecosystem full of warmwater fish like suager and catfish, flows through the short grass prairie
of the Great Plains in North America.' The St. Mary River's cold, fast
current flows along the Rocky Mountains provide a home to bull
trout and other cold-water fish.' Nonetheless, these rivers are one
stream. Because Canada and United States say so. 7
Article VI of the 1909 Boundary Waters Treaty between Canada
and the United States states: "that the St. Mary and Milk Rivers and
their tributaries . .. are to be treated as one stream." 8 Because the
countries have treated these two rivers as one, in many ways these
different rivers really are one stream. For instance, a large diversion
structure moves water from the St. Mary River and into the Milk
River, thus linking the waters in a way nature never has.9 In other
respects, however, the contrived view of the rivers only exists in the
Boundary Waters Treaty signed by two governments. After all, when
the two countries actually divvy up the waters of the two rivers, no
pretense exists as to the distinct nature of the two rivers.'o
1. Chris J. Simpson & Derald G. Smith, The Braided Milk River, Northern Montana,
Fails the Leopold-Wolman Discharge-Gradient Test, 41 GEOMORPHOLOGY 337, 340-41
(2001).
2. Jim T. Mogen & Lynn R. Kaeding, Large-Scale, Seasonal Movements of Radiotagged,
Adult Bull Trout in the St. Mary River Drainage,Montana and Alberta, 79 Nw. SCI. 246, 247
(2005).
3. The
Watershed,
MILK
RIVER
WATERSHED
COUNCIL
. CAN.,
http://www.milkriverwatershedcouncil.ca/thewatershed.html (last visited Nov. 20,
2010).
4. Shirley Bray, Alta. Wilderness Ass'n, Milk River Dam Report Locked in Cabinet, 13
WILD LANDS ADVOC. 19, 19 (2005).
5. See generally, Animal Species of Concern, MONT. NAT. HERITAGE PROGRAM, (Aug. 5,
2010), http://mtnhp.org/SpeciesOfConcem/?AorP=a.
6. See Mogen, supranote 2, at 252.
7. Treaty Between the United States and Great Britain Relating to Boundary
Waters Between the United States and Canada, U.S.-Gr. Brit., art. VI, Jan. 11, 1909,
36 Stat. 2448 [hereinafter Boundary Waters Treaty]. Canada officially became an
independent country in 1867, however a large portion of the country (including the
Milk and St. Mary basins) remained part of Great Britain, only to be ceded to Canada
decades later. In an attempt to keep an already complicated water dispute simple,
this paper ignores the distinction between Great Britain and Canada, and simply
considers all the actors as "Canadian."
8. Id.
9. Jeremy Giovando, Hydraulic Engineer, U.S. Dep't of the Interior, Bureau of
Reclamation, St. Mary and Milk River Operations, Remarks at the Montana
Hydrology Conference (May 2008) (powerpoint on file with author).
10. Int'l Joint Comm'n [IJC], In the Matter of the Measurement and Apportionment of the
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This elaborate, contrived view of the two rivers as one stream rests
upon an understanding between the United States and Canadian
governments that neither country could use the waters of either river
without the permission of the other country. This understanding
began at the end of the 1880s, when the United States decided to start
using the waters of the St. Mary River and began a massive
undertaking to develop a transbasin diversion." The United States
planned to divert the St. Mary River into the headwaters of the Milk
River, which flows from the United States into Canada and then back
into the United States. The Milk River would then carry the St. Mary
water through Canada and back into the United States for irrigation
use along the lower Milk River.' 2 Canada strongly objected to the
proposed diversion because it desired the St. Mary River for itself.'3
However, despite Canada's ob ections, the United States continued
construction on the diversion.
That is, until Canada retaliated by
beginning construction of its own canal diverting out of the Milk
River."
Because Canada freely admitted that its proposed canal
would re-divert the St. Mary water out of the Milk River basin,' 6 the
Canadian canal became known as the "Spite Ditch."' 7 To resolve the
stalemate, the two countries contrived a legal fiction where the waters
of the two different rivers became one stream, which the countries
could share. 8
II. THE MILK RIVER.
The North Milk River and the South Milk River flow northeast out
of the Rocky Mountain foothills of Montana for about forty-five miles

Waters of the St. Mary and Milk Rivers and their Tributariesin the United States and Canada,
at 1, (Oct. 4, 1921), available at http://www.ijc.org/php/publications/pdf/ID52.pdf
[hereinafter 1921 Apportionment Order]. In fact, the 1909 Boundary Waters Treaty
goes on to state that, "the United States is entitled to a prior appropriation of 500
cubic feet per second of the waters of the Milk River, . . . and that Canada is entitled
to a prior appropriation of 500 cubic feet per second of the flow of the St. Mary
River." Boundary Waters Treaty, supra note 7, 36 Stat. at 2451.
11. Wm. Joe Simonds, Bureau of Reclamation History Program, The Milk River
Project,http://usbr.gov/projects/indexjsp (Click the "Select a project" dropdown list;
then scroll to "Milk River Project"; then follow the "Project History" hyperlink) (last
updated Feb. 18, 2009),
12. Id.
13. See R. Halliday & G. Faveri, Response to Comments by S.B. Rood and L.S. Dolan on
"The St. Mary and Milk Rivers: The 1921 OrderRevisited," 32 CAN. WATER REs.J. 339, 34041(2007).
14. Simonds, supra note 11.
15. IJC, Report of the Canadian Section of the IJC to the Government of Canada in the
Matter of the Milk and St. Mary's River, at 6-7 (Oct. 4, 1921), available at
(follow
http://bwt.ijc.org/index.php?page=dockets-detail&docket-id=37&hl=eng
hyperlink "Docket 9 Final Report.pdf") [hereinafter Canadian Report to IJC].
16. Id. at 6-7.
17. IJC, ANNUAL REPORT FOR 2008, BOUNDARY WATERS TREATY CENTENNIAL
EDITION 13 (2008), availableat http://www.ijc.org/php/publications/pdf/
ID1629.pdf.
18. Boundary Waters Treaty, supra note 7, 36 Stat. at 2451.

WATER LAWREVIEW

134

Volumel14

where they cross the international border into Alberta, Canada.' 9
After crossing the border, the two rivers' tributaries merge into the
Milk River that flows west through Alberta and Saskatchewan for
approximately 200 miles. 20 The river then crosses back into Montana,
flowing southwest for another 245 miles where it merges with the
Missouri River in eastern Montana.2 1
The Milk River basin covers an area of approximately 23,000
square-miles of semi-arid prairie. Flows in the basin occur primarily
The average
from snowmelt, with large peak flows around June.
annual peak flow measured at Eastern Crossing (the location where
the Milk River flows from Saskatchewan back into Montana) is around
7,700 cubic feet per second (cfs). 25 Because the winter snowmelt
occurs quickly, these peak flows quickly taper into extremely low
baseflows by July and August. 26 Baseflow on the Milk River,
measured at the mouth, averages about zero to seventy cfs during the
As such, rainfall events
months of September through March.
during the summer months are important and often sustain flows
during the peak irrigation season of late July through August.28
Although about eighty-nine percent of the basin sits within the
United States, five major tributaries flow out of Canada.2 ' These
tributaries - Frenchman's River, Battle Creek, Lodge Creek, Rock
River, and White Water Creek - supply small but important flows to
the lower Milk River during the months of July through September. 0
In addition, a transbasin diversion in. Montana, the St. Mary Canal,
diverts up to 636 cfs from the St. Mai River into the North Milk
This canal operates in
River from May through September.'
conjunction with several dams to provide late season flows to lower
Milk River users. The largest, Fresno Reservoir, stores approximately
158,632 acre-feet for spring runoff flood control and for late season
19.
20.
2 1.
22.

Id.
Id. at 4.
Id.

LAWRENCE E. CARY & CHARLES PARRETr, U.S. GEOLOGICAL SURVEY, SYNTHESIS
or NATURAL FLOWS AT SELECTED SITES IN AND NEAR THE MILK RIVER BASIN, MONTANA

available at http://www.ijc.org/rel/pdf/85_stmary1928-89, at 1-7 (1995),
milk_1etter.pdf.
23. Derald G. Smith & Cheryl M. Pearce, Ice jam-Caused Fluvial Gullies and Scour
Holes on Northern River Flood Plains,42 GEOMORPHOLOGY 85, 86 (2002).
24. Simpson, supra note 1, at 341.
25. Id. However, in 1996 gaging stations recorded flows of about 12,000 cfs on
the Milk River. Id. These flow measurements are based upon the USGS gaging
station data and include the addition of the U.S. St. Mary Canal transbasin diversion.
26. Id. at 341-42.
27. Id. These flow measurements are based upon the USGS gaging stations data
and and include the addition of the U.S. St. Mary Canal transbasin diversion.
28. See CARY, supra note 22, at 42.
29. Id. at 2-3.
30. See id. at 4-6.
31. Smith, supra note 23, at 86; Int'l St. Mary - Milk Rivers Admin. Measures Task Force,
Report to the IJC 12-13 (2006) [hereinafter Report to IJC], available at
http://www.ijc.org/rel/pdf/SMMRAM.pdf.
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irrigation releases.
The Milk River flows through large portions of native prairies, but
mostly it flows through open cattle range, cultivated agricultural land,
and the occasional small town. 3 Despite the pastoral setting, human
diversions and consumptive uses have significantly impacted the river
to an extent that the Milk River often goes dry before reaching the
mouth. 34 As a result, habitat loss and lack of water threaten warmwater fish species, such as the blue sucker, the sauger, and the pearl
dace.
III. THE SAINT MARY RIVER.
The St. Mary River comes out of the Rocky Mountains of Glacier
National Park in northwest Montana." It flows out of Gunsight Lake
and into St. Mary Lake and then continues north for approximately
forty miles where it crosses the international border into Alberta,
Canada." It continues on northward along the foothills of the Rocky
Mountains for another 110 miles, where merges with the Oldman
River just south of Lethbridge, Alberta.
The St. Mary River basin covers an area of approximately 1,363
square miles of -high mountains and foothills." Runoff of the St.
Mary River basin occurs primarily from spring snowmelt resulting in
large peak flows. In 2009, the maximum daily peak flows on the St.
Mary River occurred during the month of June and measured about
1,861 cfs just above the mouth. 40 However, gaging stations have
recorded flows as high as 24,720 cfs on the St. Mary River. 4 1 Peak
spring runoff then tapers into lower baseflows during the rest of the
year. In 2009, the minimum monthly baseflow at the mouth of the St.
32., Milk River Project, BUREAU OF RECLAMATION, U.S. DEPT. OF INTERIOR,
(last
http://www.usbr.gov/projects/Projectjsp?projName=Milk+River+Project
updated May 13, 2009).
33. The largest town along the Milk River is Havre City, population 9600. Havre
city, Montana,U.S. CENSUS BUREAU, http://factfinder.census.gov/home/saff/
main.html?_1ang=en (last visited Nov. 11, 2010).
34. Simpson, supra note 1, at 341.
35. See Animal Species of Concern, MONT. NAT. HERITAGE PROGRAM,
http://mtnhp.org/SpeciesOfConcern/?AorP=a (last visited Feb. 13, 2010).
36. Mogen, supra note 2, at 24748.
37. Id.
38. Measuring Tool, GOOGLE EARTH, http://earth.google.com (last visited Feb. 13,
2010); Mogen, supra note 2, at 247.
39. Montana Flood-Frequency and Basin-CharacteristicData, U.S. GEOLOGICAL SURVEY,
http-//mt.water.usgs.gov/freq?page-type=site&siteno=05020500 (last visited Nov.
20,
2010);
Archived
Hydrometric
Data,
ENV'T
CAN.,
http-://www.wsc.ec.gc.ca/hydat/H20/indexe.cfm?
cname=graph.cfm
(enter
"05AE006" into the station number field).
40. ENv'T CAN., supra note 39. It should be noted here that the author,
uncomfortable with SI units, has assiduously converted all units into the arcane mile,
cubic foot per second, acre, and acre-foot. Also, these flow measurements do not
reflect the natural flow of the river, and show existing flows after any diversions from
U.S. St. Mary Canal transbasin diversion.
41. Id.
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Mary River averaged between 94 and 209 Cfs. 42
Although about sixty-four percent of the basin sits within Canada,
the headwaters of the St. Mary River sits fully within the United
States. 3 Also, four major tributaries flow out of the United States.
These tributaries - Swiftcurrent Creek, Kennedy Creek, Lee Creek,
and Boundary Creek - supply small flows to the lower St. Mary
River. 44 Because these tributaries come out of the high mountain
lakes and glaciers, they are partly responsible for the reliable flows on
the St. Mary River.45 In addition, the St. Mary Canal diverts up to 636
cfs from the St. Mary River into the North Milk River during the
months of May through September. 46
The St. Mary River flows through heavily forested, mountainous
areas in Montana and then flows through native prairie, cultivated
agricultural land, and the occasional small town.

Other human

developments on the river include the St. Mary River dam in Alberta,
which stores approximately 300,036 acre-feet for spring runoff flood
control and for late-season irrigation releases. 48 The headwaters of
the river in Montana are relatively healthy, largely because the river
flows out of Glacier National Park in Montana.4 9 However, human
diversions and consumptive uses have significantly impacted the lower
portions of the river through habitat loss, lack of water, and high
temperatures, which threaten cold-water fish like the bull trout.5 o

42. Id.
43. IJC, Hearing and Argument in the Matter of the Measurementand Apportionment of the
Waters of the St. Mary and Milk Rivers and their Tributariesin the United States and Canada,
at 121, (May 1915), available at http://www.ijc.org/php/publications/pdf/ID47.pdf;
Groundwater/Surface Water Quantity: Water Quantity & Hydrology - Rivers - Alberta
Environment, Alberta Government, http://www 3.gov.ab.ca/env/water/gwsw/
quantity/learn/what/SW SurfaceWater/SW2_rivers.html (last updated Sep. 26,
2005).
44. Canadian Report to IJC, supra note 15, at 3-4.
45. Report to IJC, supra note 31, at 84, 106-07.
46. Smith, supra note 23, at 86.
47. The largest town being Lethbridge, Alberta which is a bustling metropolis of
74,637 people. However, it should be noted that Lethbridge does not obtain its
municipal water from the St. Mary River but rather the Oldman River. Populationand
Dwelling Counts, for Canada, Provinces and Territories, and Census Subdivisions
(Municipalities), 2006 and 2001 Censuses, STAT. CAN., http://wwwl2.statcan.ca/censusrecensement/index-eng.cfm (follow hyperlink "Population and dwelling counts"
under heading "2006 Census quicklinks"; then follow hyperlink "Census subdivisions
(CSDs) - Municipalities"; then follow hyperlink "By province or territory"; then follow
hyperlink "Alberta") (last modified Jan. 6, 2010); Water Utility FAQ's, CITY OF
LETHBRIDGE,

http://www.lethbridge.ca/home/City+Hall/Departments/Water+Utility/FAQs/WA
TER+UTILITY+FAQ.htm (last visited Nov. 21, 2010).
48. Southern Tributaries, Waterton - St. Mary - Milk River Ridge Reservoirs Operations
Data, ENV'T ALBERTA, http://www.environment.alberta.ca/apps/basins/
woreport.aspx?wor-396 (last visited Nov. 21, 2010).
49. Mogen, supranote 2 at 247-48.
50. Id. at 246, 252.
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IV. HISTORY OF HUMAN USE: TWO DEVELOPING NATIONS
ON A CRASH COURSE.
Prior to the 1880s, the Milk River and the St. Mary River basins
were home to several tribes of Plains Indians.-' While both rivers
were important to the tribes for a variety of reasons, the tribes did not
develop either river until the arrival of white settlers to the area.5 2
Instead, the native tribes valued the natural providence of the rivers,
and viewed naturally flowing rivers as a sustaining element to the
land, to the plants and animals they lived off, and to themselves.
Because current water law developed as a result of human
modification to the resource, this paper picks up the history of the
rivers when white settlers began moving into the basins.
The story of white settlers on the two rivers starts with geography.
The St. Mary River basin in the United States contains very little land
suitable for agricultural use, and.the United States still moves its St.
Mary River water out of the basin in order to use it.54 However, the
United States quickly converted the Milk River Basin and its waters to
Similarly, because the Canadian portion of the
agricultural use."
Milk River Basin is extremely arid, Canada instead developed the St.
Mary River water. 6 Thus, the history of these rivers surrounds the
development of the lower Milk River in the United States, and the
lower St. Mary River in Canada.
A. THE MILK RIVER - THE ROOTS OF THE WINTERs DOCTRINE, AND
THE U.S. BUREAU OF RECLAMATION.

The Milk River Basin was one of the last settled locations in the
western United States, and in the 1880s only a few small private
However, two events changed that.
irrigation diversions existed.
First, in 1888 the United States and Gros Ventre and Assiniboine
Indian Tribes entered the 1888 land cessation treaty that opened land
for settlers by placing the tribes on the Fort Belknap Reservation
While this may
located on the south side of the lower Milk River.
have opened up land for more white settlers, interestingly, it also
resulted in the famous Indian Reserved Water Rights Doctrine case of
Winters v. United States.5 ' While this reservation freed up land along
51. JOHN SHURTS, INDIAN RESERVED WATER RIGHTS: THE WINTERS DOCTRINE IN ITS
SOCIAL AND LEGAL CONTEXT, 1880s 1930s 17-18 (2000).
52.
53.
54.
55.
56.

Id. at 19, 23.
Id. at 23.
Simonds, supra note 11.
Id.
See generally JOHN GILPIN, QUENCHING THE PRAIRIE THIRST: A HISTORY OF THE

MAGRATH IRRIGATION DISTRICT, RAYMOND IRRIGATION DISTRICT, TABER IRRIGATION
DISTRICT, ST. MARY RIVER IRRIGATION DISTRICT 59-60 (2000).
57. Simonds, supra note 11.
58. SHURTS, supra note 51, at 17-19.

59. In the case Winters v. United States, the U.S. Supreme Court held that when the
Gros Ventre and Assiniboine tribes ceded their lands to the United States in 1888,
that they actually reserved the land they still held. Winters v. United States, 207 U.S.
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the Milk River for white settlers, it ironically resulted in even greater
water demand on the lower Milk River."o Second, by the early 1890s
the Great Northern Railroad had finished construction of a rail line
through northern Montana, providing better access for settlers to
basin, and connecting burgeoning small towns to the rest of the
country.!
One of the first locales to warrant such a reclamation project was
the Milk River." By the 1900s large numbers of ranchers had settled
along the Milk River near Havre and Chinook, Montana and. had
begun irrigation of 1hay and pasture land."
This new irrigation,
however, had significant impacts on the farmers downstream near the
mouth.6 4 In 1900, diminished flows noticeably affected water users
In 1902, Congress established the
on the lower Milk River."
Reclamation Service with the. goal of "reclaiming" the arid western
lands for reliable agricultural use. 6 Severe droughts in 1904 and
1905 convinced many irrigators that the Reclamation Service should
The
divert St. Mary River water into the Milk River Basin.
Reclamation Service agreed and began plans for a transbasin
diversion." Meanwhile Canada was already developing its westward
expansion on the flows from the St. Mary River.
B. THE ST. MARY RIVER - THE KEY TO A NEW RAILWAY.
The St. Mary River currently supplies water to large areas of
irrigated land in Alberta, the irrigation there had humble beginnings.
Coal mining first drew white settlers to the area, however, large
numbers did not arrive until the 1880s69 At that time, Sir Alexander
Tilloch Galt, an English-born Canadian entrepreneur, created the

564, 576-77 (1908). In other words, the tribes reserved their rights to own the
reservations that were not ceded to the United States. Thus, the Supreme Court held
that, although the 1888 treaty never mentioned the reservation of the waters of the
Milk River, that such a water reservation nonetheless went with the land. Id. The
end result of this ruling was the Winters Doctrine of Indian Reserved Water Rights.
Since the Supreme Court affirmed the Montana trial court decision, the Winters case
granted the tribes a right to 5000 Montana statutory miner's inches, or 12.5 cfs, with a
priority date preceding any user on the Milk River. Id. at 569 Thus, the Winters case
also tightened the need for water on the lower Milk River more so than even the
Canadian uses. Id.
60. See Winters, 207 U.S. at 576-77; SHURTS, supranote 51, at 17-19.
61. A Condensed History of the Great Northern Railway, GREAT N. RAIL ROAD HIsT.
Soc'v, http://www.gnrhs.org/gn-history.htm (last visited Nov. 21, 2010).
62. Id.
63. SHURTS, supranote 51, at 28-29.
64. Id.
65. Id.
66. Simonds, supra note 11.
67. See SHURTS, supra note 51, at 29-30.
68. Simonds, supra note 11.
69.

GREG ELLIS, A SHORT HISTORY OF LETHBRIDGE, ALBERTA (2001), available at

http://www.lethbridge.ca/NR/rdonlyres/C88353AC-C321-4693-A5E1F20F515A225B/3191/Brochurel.pdf.
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North Western Coal & Navigation Company (NWC&NCo.).70
In 1882, the NWC&NCo. began mining coal at present day
but Galt had already become dissatisfied
Lethbridge, Alberta,
because the NWC&NCo. had to ship the coal by barge down the
Oldman River to the nearest railroad line.7 1 Galt saw great benefit in
building a railway to Lethbridge.
To this end he worked out a deal
with the Canadian Government, whereby it granted 1.5 million acres
of land south of Lethbridge to Galt, which Galt would sell to finance
the construction of the new railroad line into Lethbridge." However,
the lack of water made selling the land a problem, so Elliot Galt, Sir
Alexander's son, formed the Canadian North West Irrigation
Company (CNWICo.) to develop and sell irrigation water to settlers.74
In 1897, the Canadian government authorized to CNWICo. a
right for 500 cfs of "low water" and 1,000 cfs of "high water" from the
St. Mary River.75 With a water right in hand, the CNWICo. Began
consulting with Mormon farmers in Utah, the only group who had yet
developed irrigation projects of the size needed in southern Alberta.
In 1898 the CNWICo. and the Mormon Church came to an
agreement: Mormons would receive cheap farmland in Alberta in
exchanpe for construction work on a main canal out of the St. Mary
River.
In 1901, the city of Lethbridge began actively promoting the
availability of water with promotional advertisements stating "NO
By
DROUGHT HERE!" and "EVERY MAN HIS OWN RAINMAKER.'
River
1918, with the railroad into Lethbridge complete, the St. Mary
serviced about 102,900 acres. 0 Thus, Canada was well on its way to
developing the rest of the St. Mary River, placing the United States
and Canada on a crash course.

V. THE DEVELOPMENT OF INTERNATIONAL WATER LAW
BETWEEN THE UNITED STATES AND CANADA.
A. MUTUALLY ASSURED DIVERSION: How UNILATERAL WATER GRABS

DID NOT WORK.
By the turn of the century, the governments of both Canada and
70. GILPIN, supra note 56, at 6-7.
71. Id.
72. ELLIS, supra note 69.
73. Id.
74. Id.
75. GILPIN, supra note 56, at 17.
76. ELLIS, supra note 69.
77. Id.
78. History: The St. Mary Project, SAINT. MARY RIVER IRRIGATION DIST.,
http://www.smrid.ab.ca/history.html (last visited Nov. 22, 2010).
79. Id.
80. Id. See SMRID
General Map,
SAINT
MARY
IRRIGATION
DIST.,
http://www.smrid.ab.ca/SMRID%20BASIC%20MAP.pdf (last visited Nov. 22, 2010).
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the United States had recognized the importance of these rivers to
their respective settlers. The need to irrigate crops . demanded
different land and water use in the west, and as such, water shortage
Because the
became a new problem between the countries."'
countries had not entered into any water treaties or agreements, no
international law between the countries mandated (or even guided)
an equitable allocation of these shared waters. Further complicating
matters, western settlers in both countries established the prior
appropriation doctrine as their domestic water law, which granted
rights based on a 'first in time, first in right' principle.82 Without a
governing international agreement, confusion over how to
appropriate international waters led to both countries trying to use as
much water as possible, as quickly as possible.
The first discussions between the United States and Canada bear
out this confusion. On January 8, 1896, Canada contacted the United
States to express an interest in negotiating the regulation of irrigation
use of the international waters shared between the two countries.
On March 27, 1896, the United States Secretary of State responded
that he had an interest in negotiating the allocation of irrigation
water, but that he was as yet unable to express the views of the United
States government. 4 The United States took no further action
regarding the message from Canada." Whether in response to the
United States' inactivity, or wholly independently, on September 21,
1897, Canada reserved 500 cfs during "low water," and 1000 cfs
during "high water" of the St. Mary River for future use.8 Then, on
May 3, 1899, the Canadian Government authorized a ten year water
right to the CNWICo. for the entire "low flow" of the St. Mary River
and a 2,000 cfs right during "high water" to irrigate a 500,000-acre
service area. 87
Meanwhile, the United States had a plan, federally funded as a
Bureau of Reclamation water project, to divert water out of the St.
Mary River Basin and into the Milk River Basin. 8 The plan called for
construction of a dam at the outflow of St. Mary Lake adding storage
to the on-stream lake, as well as a thirty-mile canal conveying water to
the north fork of the Milk River.89 The Milk River would then act as a
81. Canadian Report to IJC, supra note 15, at 6.
82. Id. at 3.
83. Id. at 6.
84. Id.
85. See id.
86. Id.
87. Id.
88. SIMONDS, supra note 11, at 4.
89. Id. As early as 1891, the Department of Agriculture and the United States
Geologic Survey conducted surveys of the basins in order to construct a transbasin
diversion structure to carry the waters of the St. Mary River into the Milk River. In
1901, the United States Geologic Survey formalized a route completely within the
United States to transfer water from the St. Mary River to the lower Milk River.
However, the proposed canal would stretch over 300 miles and cost 4,000,000 dollars.
Id.
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natural carrier through Canada to the lower Milk River users.
On October 15, 1902, by Order-in-Council, the Canadian
government notified the United States that Canada strenuously
objected to the proposed St. Mary diversion works on the grounds
that the proposed upstream, transbasin diversion would adversely
affect the downstream Canadian water users.90 Shortly thereafter, the
Canadian government commenced plans to develop the Milk River in
Canada," and on October 23, 1902, granted to a private company a
f ifteen-year iricration water right out of the Milk River for 500 cfs

during "low flow" and 1,500 cfs during "high water".
But, the grant of the Milk River right had little effect on the
United States because on February 19, 1903, the United States
Secretary of State replied to Canada, stating that the United States
saw no reason to change its position.9 3 The Secretary noted that both
Montana and Alberta had adopted the prior appropriation doctrine
as its domestic water law, and that the proposed transbasin diversion
would not harm Canada." In effect, the United States argued that
both countries recognized the need to fully develop the waters of the
St. Mary River, so long as no harm resulted to prior downstream
users. As a practical matter, however, with no settlers in the Canadian
Milk River Basin, it did not appear that this Canadian Milk River right
would be used any time soon. Early in 1904, the United States
reinforced this position with the passage of federal legislation
authorizing the Bureau of Reclamation to appropriate waters of the
Milk and St. Mary River for irrigation purposes and funding the St.
Mary diversion.95
The Canadian government reacted quickly. In 1904, a Canadian
company began the construction of a transbasin diversion out of the
Milk River Basin and into the St. Mary River Basin.9" Canada thus
exploited the fatal flaw of the United States' unilateral plans to divert
St. Mary River water into the Milk River. Since the United States
planned to use the Milk River as a natural carrier of the St. Mary
water, Canada's Milk River transbasin diversion would send this water
back into the St. Mary Basin before the United States could use it. As
stated in a Canadian report:
[N]ature had ordained that Canada could not be deprived of the
benefits of the waters of [the St. Mary River] without her consent. . .
and if the [United States] attempted to do so a canal had already
been constructed on the Canadian side by which such waters could

90.
91.
92.
93.
94.
95.
96.

Canadian Report to IJC, supranote 15, at 8.
Id. at 9.
Id. at 7.
Id. at 8.
Id. at 17-18.
Simonds, supra note 11.
Canadian Report to IJC, supranote 15, at 7.
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be diverted to Canadian lands.97
- For obvious reasons, the proposed transbasin diversion in Canada
became known as the Spite Ditch."
Shortly after the construction of the Spite Ditch, the United States
lodged a complaint with Canada." Canada responded that it had
authorized the appropriation of the Milk River in 1902, and that the
diversion was merely a perfection of the right. 0 Finally, the United
States halted its planned St. Mary Diversion project, and on
December 30, 1904, proposed a conference to resolve the issues.'
The Secretary of State commented in 1904:
We had started to use the waters of the St. Mary River and were met
by a protest from [Canada] because they were afraid that we would
injure the settlers below.. . . They had started to use the water of
the Milk River in Canada and were met with protests from [the
United States] because they would injure settlers lower down on the
Milk River, in Montana. It was apparent that we had to make some
agreement or else both countries would grab all they could get.
They had us at a decided disadvantage. They could have ruined a lot
of people and a very large area of farms. 102
On July 7, 1905, the Canadian government responded, stating:
[I]t is ... in the interest of both of the countries that the waters of
the St. Mary and Milk Rivers should be conserved for the beneficial
use of the owners of agricultural and ranch lands through which
these rivers flow, and that the Canadian government should join in
this arrangement with the United States for the purpose of attaining
this end, due regard being had for the protection of vested right to
10 3
use of water as recognized in both countries.
The statement further asked the United States for a proposed
settlement agreement.104
B. THE BOUNDARY WATERS TREATY.

Over a several-year period, the Milk and St. Mary River dispute
transformed from a U.S. settlement proposal, to a negotiation, and
finally to a treaty regarding all the shared waters between the two
countries. 105 But, the Milk and St. Mary River dispute remained an

97. Id. at 12.
98. Chris Wood, Melting Point, THE WALRUS MAGAZINE,
Oct.
http://www.walrusmagazine.com/articles/2005.10-global-warming-future/.
99. Canadian Report to IJC, supranote 15, at 9.
100. Id. at 7-9.
101. Id. at 9.
102. Simonds, supra note 11.
103. Id.
104. Canadian Report to IJC, supra note 15, at 9.
105. Id.
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important facet of the negotiations, and much of the proposed
language contained in the United States' first settlement proposal
Most important of those, the
later became treaty provisions. 1o
United States' proposal to treat the two rivers as a single source but
reserve rights to each country from each river. On January 11, 1909,
the United States and Canada signed the Boundary Waters Treaty,
and both countries quickly ratified it. 107
Article VI of the Boundary Waters treaty dealt specifically with the
St. Mary and Milk Rivers. Article VI first outlined that:
The High Contracting Parties agree that the St. Mary and Milk
Rivers and their tributaries (in the State of Montana and the
Provinces of Alberta and Saskatchewan) are to be treated as one
stream for the purposes of irrigation and power, and the waters
thereof shall be apportioned equally between the two countries, but
in making such equal apportionment more than half may be taken
from one river and less than half from the08other by either country so
as to afford a more beneficial use to each.
Despite the apportionment language in this provision, Article VI
then goes on to numerically apportion the waters of the two rivers
between the United States and Canada. Regarding the Milk River, the
treaty states:
It is further agreed that in the division of such waters during the
irrigation season, between the 1st of April and 31st of October,
inclusive, annually, the United States is entitled to a prior
appropriation of 500 cubic feet per second of the waters of the Milk
River, or so much of such amount as constitutes three-fourths of its
natural flow ...

109

Under this provision, the United States received a larger portion
of the Milk River waters, likely due to its significant interests on the
lower Milk River. In regards to the St. Mary River, the treaty goes on
to state:
[A]nd [the division of such waters during the irrigation season,
between the 1st of April and 31st of October, inclusive, annually,]
that Canada is entitled to a prior appropriation of 500 cubic feet per
much of such amount as
second of the flow of St. Mary River, or so 110
constitutes three-fourths of its natural flow.
Similarly, under this provision, Canada received a larger portion
of the St. Mary River waters, likely due to its significant interests on
that river.

106.
107.
108.

Id. at 1, 10, 20.
Id. at 1.
Boundary Waters Treaty, supra note 7, art. VI.

109. Id.
110. Id.
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Because the United States still wanted to use its St. Mary River
water in the lower Milk River Basin, the next provision of Article VI
states that:
The channel of the Milk River in Canada may be used at the
convenience of the United States for the conveyance, while passing
through Canadian territory, of waters diverted from the St. Mary
River.1II
Therefore, the United States received the assurances that it could
proceed with the Bureau of Reclamation project. Indeed, in 1917,
the United States began construction of the St. Mary's project,
ensuring sustaining flows to irrigators on the lower Milk River. ' 2 The
project could never have progressed without these terms of the treaty.
For its part, Canada received an assured supply of reliable water from
the St. Mary River.
C. A TREATY WITHOUT A RESOLUTION, AND THE 1921
APPORTIONMENT ORDER.
However, the hopes of a resolution by treaty died shortly
thereafter. By 1921, the United States and Canada still disagreed on
the interpretation of apportionment terms in the treaty, 113 and
therefore brought the issue to the International Joint Commission
(IJC), a fledgling body formed by the Boundary Waters Treaty to
resolve disputes between the countries."' The heart of the 1921
apportionment dispute regarded two issues: (1) how an equal
apportionment of the waters would actually occur, and (2) where
measurements would be taken to determine the apportionment
between the two countries. 115

First, regarding the apportionment issue, the United States argued
that the 500 cfs allocations of water under Article VI should be
counted as part of either country's share of the total flow.11 The
United States therefore argued that the allocation of 500 cfs to
Canada from the St. Mary and the 500 cfs allocation to the United
States should be followed by an "equal" appropriation of 500 cfs to
the other country.11 In other words, after the United States received
its 500 cfs appropriation out of the Milk River, Canada would receive
500 cfs appropriation on the Milk, and vice versa on the St. Mary
River. To support this argument, the United States referred to the
first provision of Article VI, which stated that the waters of the two
111. Id.
112. SIMONDS, supra note 11 at 5.
113. See generally, R. Halliday & G. Faveri, The St. Mary and Milk Rivers: The 1921
OrderRevisited, 32 CAN. WATER RESOURCESJ. 75, 79-81 (2007).
114. See Boundary Waters Treaty, supra note 7, art. VII.
115. See 1921 Apportionment Order, supra note 10, at 3.
116. Halliday & Faveri, supra note 113, at 80.
117. Id.
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rivers would be treated as one stream.' 18 Canada disagreed, arguing
that the Article VI allocation of 500 cfs to each country superseded an
equal split of the waters, and that the equal split provisions of Article
VI would only apply to any excess water above the 500 cfs." 9 Under
this view, after Canada received its 500 cfs out of the St. Mary River,
the United States and Canada would equally split anything above that
amount and vice versa on the Milk River.
Second, regarding the location of measurement issue, the United
States argued that the apportionment measurements should be taken
Canada argued that the
at the international borders.'"
measurements should be taken either at the most downstream point
of beneficial use or the mouths of the rivers. 12' The United States
disfavored Canada's plan because a measurement taken at the mouth
would make the entire Milk River basin subject to the treaty- notjust
the portion of the basin upstream of the international border. 122
On October 4, 1921, the IJC issued the order In the Matter of the
Measurement and Apportionment of the Waters of the St. Mary and
Milk Rivers and Their Tributaries in the United States and Canada
(1921 Apportionment Order), in which the IJC essentially split the
Regarding
baby between the United States and Canada. 12 3
apportionment, the IJC found in favor of Canada, holding that the
grant of 500 cfs to each country preceded an equal split of the total
flow of the waters.1 24 Regarding the measurement locations, the IJC
then found in favor of the United States, holding that allocation
measurements should be taken at the international border. 125
To properly -understand the 1921 Apportionment Order, one
must consider three factors: the date, the source, and the flow rate.
In addition, the IJC set a "trigger" flow rate of 666 cfs.' 26 The 666 cfs
trigger is based on the language of the treaty granting 500 cfs to each
country, up to three-quarters of the natural flow. A country receives
its full right of 500 cfs when the river's natural flow reaches 666 cfs, as
500 is three-quarters of 666.127 The 666 cfs trigger indicates the point
at which each country would gain its full "prior appropriation" of one
of the rivers.
First, in regards to the St. Mary River, the IJC held that:
(a) During the irrigation season when the natural flow of the St.
118. See id. at 79-80.
119. Id. at 80.
120. Id.

121. Id.
122. Canadian Report to IJC, supra note 15 at 23.
123. See 1921 Apportionment Order, supra note 10, at 1.
124. Id. at 2-3.
125. Id. at 3. In the case of the Milk River that crosses the international border
twice, the IJC held that the measurements should be taken at Eastern Crossing where
the Milk River crosses the international border for the last time. Id.
126. See id. at 2-3.
127. See id.
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Mary River at the point where it crosses the international boundary
is [666 cfs] or less Canada shall be entitled to three-fourths and the
United States to one-fourth of such flow.
(b) During the irrigation season when the natural flow of the St.
Mary River at the point where it crosses the international boundary
is more than [666 cfs] Canada shall be entitled to a prior
appropriation of [500 cfs], and the excess over [666 cfs] shall be
divided equally between the two countries.
(c) During the nonirrigation season the natural flow of the St. Mary
River at the point where it crosses the international boundary shall
be divided equally between the two countries.' 28
Next, in regards to the Milk River, the IJC held that:
(a) During the irrigation season when the natural flow of the Milk
River at the point where it crosses the international boundary [at the
Eastern Crossing] is [666 cfs] or less, the United States shall be
entitled to three-fourths and Canada to one-fourth of such natural
flow.
(b) During the irrigation season when the natural flow of the Milk
River at the Eastern Crossing is more than [666 cfs] the United
States shall be entitled to a pnor appropriation of [500 cfs,] and the
excess over [666 cfs] shall be divided equally between the two
countnes.
(c) During the nonirrigation season the natural flow of the Milk
River at the Eastern Crossing shall be divided equally between the
two countries.
The IJC went on to hold that only tributaries of the Milk River
that flow across the international border would be apportioned
equally between the two countries."' The IJC emphasized that the
major tributaries flowing out of Canada and into the lower Milk River
qualified as tributaries to be equally split between Canada and the
United States, stating that:
The natural flow of the eastern (otherwise known as the
Saskatchewan or northern) tributaries of the Milk River at the points
where they cross the international boundary shall be divided equally
between the two countries.

International gauging stations shall be maintained at the following
points: St. Mary River near international boundary; ... Milk River at
Eastern Crossing; Lodge Creek, Battle Creek, and Frenchman River,

128.
129.
130.

Id. at 2.
Id. at 3.
Id. at 3.
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131

By specifically naming Lodge Creek, Battle Creek, and Frenchman
River, the IJC held, and both Canada and the United States
recognized, the equal. split of tributary waters. 132 Currently, neither
Canada nor the United States recognizes an equal split of any other
tributaries on either the Milk or the St. Mary River."'
Finally, the IJC directed administrative representatives from each
country (the Accredited Officers) to jointly measure, maintain, and
deliver the apportioned waters in accord with the 1921
Apportionment Order.134
In its order, the IJC directed the
Accredited Officers:
To ascertain and keep a daily record of the natural flow ... by
measurement in each case: (1) At the gauging station at the
international boundary; (2) At all places where any of the waters
which would naturally flow across the international boundary at that
particular point are diverted in either country prior to such crossing;
and] (3) At all places where any of the waters which would naturally
flow across the international boundary at that particular point are
stored, or the natural flow thereof increased or decreased prior to

such crossing ...

135

In doing so, the IJC directed these representatives to measure
"natural flows,""'3 or the flow that would ordinarily cross the
international border. without any human interference. Thus, while
each country may divert or store water on either source in such a way
as to modify the flows at the international border, each country is
charged with measuring and accounting for that water under the IJC
apportionment order.
VI. DEVELOPMENTS AFTER THE 1921 APPORTIONMENT
ORDER.
Although a full resolution of the St. Mary and Milk River dispute
would occur with the 1921 Apportionment Order, the 1909 Boundary
Waters Treaty resolved enough so that by 1912, the Bureau of

Reclamation had begun the St. Mary and Milk River Projects in

131. Id. at 3-4.
132. See id.
133. See Accredited Officers for the St. Mary-Milk Rivers, Mandate, IJC.ORG,
http://www.ijc.org/conseil-board/st-mary-milkrivers/en/smmr mandatemandat.
htm (last updated Jan. 10, 2010) (naming the Frenchman River, Battle Creek, and
Lodge Creek as the three eastern tributaries of the Milk River that have sufficient
current usage to require a formal apportionment and stating that the remaining
major tributaries do not have sufficient usage in Canada to warrant a division of
flow).
134. 1921 Apportionment Order, supra note 10, at 4.
135. Id.at3.
136. Id. at 2-3.
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earnest.'3 7 In 1905, only about 115 water rights claims existed on the
Milk River, and only a few canals were diverting water.13 8 Most of the
water use supported cattle ranching, either through irrigation of
pasture land or grass hay crops.' 9 But the Bureau of Reclamation's
projects dramatically changed the scope of water use in northern
Montana. By 1992, the Bureau of Reclamation calculated that it
supplied Milk River and St. Mary River irrigation water to 620 users
and almost 120,000 acres. 4 0 Irrigation water largely supplies not only
alfalfa hay crops for cattle ranching but also much larger percentages
of wheat and barley grain crops.14
But if Montana's development seems impressive, Canada's may be
more so. Canada's 1896 authorization of a 500 cfs "low water" and
1,000 cfs "high water" St. Mary River right to the CNWICo. signifies
the start of water development in Alberta.' 2 By 1918, less than
twenty years later, the St. Mary River supplied irrigation to about
102,900 acres.' 4 1 Currently, four irrigation districts - the St. Mary
River Irrigation District, the Taber Irrigation District, the Raymond
Irrigation District, the Magrath Irrigation District - and various
private users obtain their water from the St. Mary River.14 4 All told,
about 2,865 Canadians use at least 476,992 acre-feet of St. Mary River
water a year on not more than 523,904 acres.145 Alfalfa hay, grass
hay, and spring grains account for about seventy percent of crops
irrigated by the St. Mary River.'46 However, Canola and other
oilseeds account for about nine percent, and specialty crops, like
137. Simonds, supra note 11.
138. Id.
139. Id.; Shelly C. Dudley, The First Five: A Brief History of the Milk River Project,
WATERHISOTRY.ORG
1,
(last
http://www.waterhistory.org/histories/reclamation/milkriver/milkriver.pdf
visited Nov. 21, 2010).
140. Simonds, supra note 11.
141. Id.
142. Canadian Report to IJC, supra note 15 at 6.
143. History: The St. Mary Project, supra note 78.
144. Submission from Alta. Agric., Food & Rural Dev. to IJC 1-3 (Aug. 2004),
availableat http://www.ijc.org/rel/pdf/83_stmary-milk_1etter.pdf.
144. See id. at 2, 6, 9-10.
145. Id. This 523,904 irrigated acres figure is the best the author could find
regarding irrigated acreage. Alberta Agriculture, Food, and Rural Development's
estimates did not differentiate the number of acres irrigated by source water. Id.
This is not surprising, because it is not likely that all water users depend on full
service irrigation only from the St. Mary River. As such, this 523,904 irrigated acres
figure represents all irrigation within the Canadian Saint Mary Project area,
regardless of source. However, Alberta Agriculture, Food, and Rural Development's
figures indicate that within that area, 476,992 acre-feet of Saint Mary River water is
used out of a total 1,000,793 acre-feet used. Id. If one were to assume that crop
requirements were uniform across the project area, roughly forty-eight percent of the
total irrigated volume is St. Mary River water. Applying this to the total 523,904
irrigated acreage results in a ballpark figure of 249, 692 acres of full service irrigation
from the St, Mary River. Also note that this figure fails to include Canada's Milk
River use within that area. Id. Including this Milk River amount would raise all of
these figures.
146. See id. at 9, 11.
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sugar beets, account for another eighteen percent of crops irrigated
by St. Mary River water. 147
But, the development is not merely limited to an increase in
irrigated acreage, it also resulted in a staggering development of
infrastructure. In the 1960s, Canada began converting much of its
flood irrigation to sprinkler irrigation. 148 Estimates conclude that
between 1970 and 2003 Alberta transitioned from approximately
ninety percent flood irrigation to only about thirteen percent flood
irrigation.'4 9 This calculation considers all of Alberta's irrigators, not
just Milk and St. Mary River users, 150 but it is not unreasonable to
expect a similar trend in these basins. In any event, the development
of approximately 6,900 acres of full service irrigation in the Canadian
Milk River Basin has likely been a result. 1
Comparing the estimates above will not provide any serious
"accounting" of water use in the two countries, but it does illustrate
the disparate situations of the two countries. Canada's St. Mary
Project easily dwarfs the U.S. Saint Mary and Milk Projects in supply.
It is easy to see why Montana could look across its border and feel
dissatisfied with the apportionment of water.
A. MONTANA'S ArEMPT TO RE-OPEN THE 1921 APPORTIONMENT
ORDER.
In April 2003, Montana Governor Judy Martz requested that the
IJC review the 1921 Apportionment Order. 1 2 In particular, Montana
requested that the IJC evaluate the "assumptions, methods and
parameters ... used to establish the natural flows.""' Although not
the first complaint from the State of Montana (Montana requested
similarly in 1928, 1930, 1931 and 1932), Montana's letter became the
basis for the most current developments on the Milk River.154 In
January 2004, the Montana sent another letter to the IJC further

147. Id. at 9.
148. Id. at 9-10.
149. See id. at 9.
150. See id.
151. Lawrence S. Dolan, Comments on "The St. Mary and Milk Rivers: The 1921 Order
Revisited" by R. Halliday and G. Faveri, CanadianWater ResourcesJournal, 32(1): 75-92, 32
CAN. WATER REs.J. 335, 337 (2007).
152. Report to IJC, supra note 31, at 4. Montana contacted the IC regarding this
matter because the 1909 Boundary Waters Treaty directs the apportionment of the
waters of the Milk and St. Mary Rivers "jointly by the properly constituted
reclamation officers of the United States and the properly constituted irrigation
officers" under the direction of the IJC. Id. See also Boundary Waters Treaty, supra
note 7, at *4 ("The measurement and apportionment of the water to be used by each
country shall from time to time be made jointly by the properly constituted
reclamation officers . . . and the properly constituted irrigation officers . . . under the

direction of the International Joint Commission.").
153. Letter from Judy Martz, Governor of Mont., to Dennis L. Schornack,
Chairman, U.S. Section, IJC (Apr. 10, 2003), http://www.ijc.org/rel/pdf/smmr/2020040106-MartzlJC.pdf.
154. See Halliday & Faveri, supranote 113, at 82, 88.
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explaining that the 1921 Apportionment Order failed to equally
divide the joint waters and that, due to changed circumstances,
modifications of the 1921 Apportionment Order were required. 15
In response to this request, the IJC opened the issue to public
comment 56 and then formed the St. Mary / Milk Rivers
Administrative Measures Task Force (Task Force) to investigate
"opportunities for improving the current administrative measures
used in apportioning the flows.""' In 2006, the Task Force issued its
report to the IJC regarding suggested administrative and management
plans for better sharing the waters of the two rivers.158 However,
since Canada had not agreed to review the 1921 Apportionment
Order, the Task Force report remained only a recommendation and
was not binding."5 '
Thus, the IJC did not reopen the 1921
Apportionment Order like Montana envisioned. 6 0
B. THE MONTANA - ALBERTA, ST. MARY AND MILK RIVERS WATER
MANAGEMENT INITIATIVE.

In some respects, Montana's water dispute ended. The 1921
Apportionment Order was still in place and unchanged, and
therefore, Montana could not change the basic apportionment
formula. Montana's only remedy existed with a change of the
administrative management of the apportioned.16 ' However, this
would require agreement between the Accredited Officers from both
countries, which seemed unlikely after Canada had rejected review of
the 1921 Apportionment Order. Nevertheless, shortly thereafter a
letter from the IJC to the governments of Montana and Canada
opened the possibility of exactly this resolution.
In October 2007, the IJC requested to Governor Brian Schweitzer
of Montana and Premier Ed Stelmach of Alberta that their two
governments:
[E]xplore the fundamental and interrelated issues of collaboration
155. Letter from Judy Martz, Governor of Mont., to Herb Gray, Chair, Can.
Section, IJC, and Dennis L. Schornack, Chair, U.S. Section, IJC (Jan. 6, 2004),
http://www.ijc.org/rel/pdf/smmr/20-20040106-MartzlJC.pdf.
156. Halliday & Faveri supra note 113, at 82.
157. See Report to IJC, supra note 31, at 4.
158. See id. at 4-5.
159. Under Article IX of the Boundary Waters Treaty if only one party agrees to be
bound by an IJC decision, the IJC findings will be merely a recommendation to the
parties. In order for an IJC decision to be binding, both countries need to agree to
be bound, and then Article X governs. Boundary Waters Treaty, supra note 7, art. IX
- X. See Letter from Bruce Levy, Dir., U.S. Relations Div., to Herb Gray, Chair, Can.
Section of the IJC, and Dennis L. Schomack, Chair, U.S. Section of the IJC (Oct. 8,
2004), http://www.ijc.org/rel/pdf/107 stmary-milk_1etter.pdf.
160. Letter from Guy Boutilier, Alta. Minister of Env't, to Herb Gray, IJC (Dec. 16,
2004), http://www.ijc.rg/rel/pdf/112_stmary-milk-1etter.pdf.
161. See Accredited Officers for the St. Mary-Milk Rivers, Mandate, UC.ORG,.
http://www.ijc.org/conseil_board/st-mary-milk-rivers/en/smmr-mandate-mandat.
htm (last updatedJan. 10, 2010).
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on the use -and management of transboundary waters, cooperation
on the rehabilitation of the St. Mary Canal, and future arrangements
for increasing the ability of each country to better access the full
amount of water available to it under the current apportionment. 162
The IJC therefore recommended that Alberta and Montana enter
into high-level negotiations and agreements to manage the water
under the 1921 Apportionment Order."' In 2008, the governments
of Alberta and Montana created the Montana - Alberta, St. Mary and
Milk Rivers Water Management Initiative (Joint Initiative Team).164
This organization formed as the conduit for the high-level discussions
Since its formation, the Joint
between Alberta and Montana.
Initiative Team has met regularly and has worked extensively with the
Accredited Officers, Alberta, and Montana to find mutually beneficial
recommendations for the administration of water under the 1921
Apportionment Order. The Joint Initiative Team continues to discuss
several of the administrative solutions the IJC Task Force identified. 165
Recommendations from the Joint Initiative Team to the governments
of Alberta and Montana were due by April 1, 2010, to leave time for
further review and analysis later in 2010.166 However, in July 2010,
The Joint Initiative Team stated that they had, "completed their
review of approximately 100 water management options". and had
"established a subcommittee to explore a proposal to blend Alberta's
preferred option . . . with Montana's preferred option."17

"The

subcommittee [was] to report back to the full [Joint Initiative Team]
membership by midOOctober[, 2010]." 16' As this article goes to
publication in December, no developments have yet occurred.
VII. A VERY DIFFERENT KIND OF INTERNATIONAL DISPUTE.
Because the 1921 Apportionment Order guarantees each country
a known amount of the waters regardless of whether the use of the
water is reasonable, international principles of equitable reasonable
'162. Letter from Allen I. Olson, Comm'r, U.S. Section, IJC, and Jack Blaney,
Comm'r, Can. Section, IJC, to Brian A. Schweitzer, Governor of Mont., and Ed
2007),
available at
(Oct.
19,
the
Premier
Office
of
Stelmach,
http://www.dnrc.mt.gov/wrd/watermgmt/planningactivities/montanaalberta/letters/ijcjetter.pdf.
163. Montana - Alberta St. Mary and Milk Rivers Water Management Initiative,
Terms of Reference, at 1, (Nov. 2008), availableat http://www.dnrc.mt.gov/wrd/
[hereinafter
water-mgmt/planning-activities/montana-alberta/terms ofref.pdf
Terms of Reference].
164. See id.
165. See generally St. Mary and Milk Rivers Water Management Initiative, joint Status
Reports, MT.Gov, http://www.dnrc.mt.gov/wrd/water-mgmt/planning-activities/
montana-alberta/default.asp (last visited Dec. 1, 2010). [hereinafter Joint Status
Reports].
166. See Terms of Reference, supra note 163, at 8.
167. St. Mary and Milk Rivers Water Management Initiative, Joint Status Reports #14,
MT.Gov,
http://dnrc.mt.gov/wrd/water-mgmt/planning-activities/montanaalberta/reports/joint-statusjreportl4.pdf (last visited Dec. 10, 2010).
168. Id.
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use16 and no significant harm' become much less important. To
some extent, one cannot view this dispute as a typical international
water law dispute, but instead an accounting issue regarding how to
most fairly measure and deliver water.
Perhaps this can be expected though. In 1909, when Canada and
the United States entered into the Boundary Waters Treaty, the
countries negotiated an apportionment with an emphasis on
certainty. Because the treaty laid out the framework for a specific
numeric apportionment, neither the IJC's 1921 Apportionment
Order, nor the IJC's failure to reopen that order in 2004 is surprising.
As such, the issue is whether Canada and the United States have split
the waters equally. Nonetheless, the current negotiations between
Montana and Alberta actually follow the four principles of
international water law more than might be expected.
First, and most obvious, Montana and Alberta meet their
procedural obligations to each other.171 Both have cooperated under
the Joint Initiative Team in order to better use the waters of the two
rivers.' 72 In doing so, the states have facilitated information exchange
and negotiated state interests in a spirit of cooperation.'7 3 The Joint
Initiative Team has even gone so far as to include public participation
as part of the ongoing negotiations.174
Second, some equitable and reasonable use principles are
recognized by the two countries in the administration of the treaty. 7 5
The Accredited Officers, under the direction of the IJC, have some
discretion in apportioning the waters, limited however, by the 1921
An
Apportionment Order and the Boundary Waters Treaty.' 76
example of this would be the Accredited Officers system for

169. See STEVEN C. MCCAFFREY, THE LAW OF INTERNATIONAL WATERCOURSES 385-87
(2d ed. 2007) (regarding principal of equitable and reasonable utilization). See, e.g.,
Nora R. Pincus, InternationalPerspective: Groundwaterand InternationalLaw: The Need for
Specific Regulation, 11 DENV. WATER L. REV. 313, 317-18 (2008) ("The doctrine of
reasonable and equitable use seeks to maximize water resource usage while limiting
the burdens. Under this principle, riparian states may use a reasonable and equitable
share of an international water source as long as the state can show it will put the
water to a beneficial use.")
170. See McCAFFREY, supra note 169, at 407-11 (regarding the no significant harm
rule); See Pincus, supra note 169, at 318 ("The obligation not to cause appreciable
harm obliges states not to use their territory contrary to the rights of another state.").
171.

See McCAFFREY, supra note 169, at 465.

172. See Joint Status Reports, ,supra note 165; See also St. Mary and Milk Rivers Water
Management Initiative, Introduction,MT.Gov, http://www.dnrc.mt.gov/wrd/
watermgmt/planning-activities/montana-alberta/default.asp (last visited Dec. 1,
2010).
173. MCCAFFREY, supra note 169, at 477-79 (regarding information exchange); Id. at
470 (regarding consultations and negotiations); Id. at 465-68 (regarding good faith
cooperation).
174. See Terms of Reference, supra 163, at 4-5.
175. McCAFFREY, supra note 169, at 385-87 (regarding principal of equitable and
reasonable utilization).
176. See generallyReport to the IJC, supra,note 31 at 22-23.
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determining "balancing periods."177 The Accredited Officers cannot
make instantaneous apportionments of the flows of the two rivers;
instead, periodic measurements determine how much water each
country actually received. If the delivered amount exceeds an
entitlement (constituting a deficit to the other country), during the
next period the Accredited Officers deliver a balance of water to
offset that deficit.178 In other words, if one country receives more
than it should, during the next period the other country will receive
These
an amount of water to "balance" its water deficit.
measurement periods are therefore called "balancing periods." The
Accredited Officers currently apply a balancing period of fifteen or
sixteen days.' 79 Both the IJC Task Force and the Joint Initiative Team
have considered options for ensuring that the balancing periods
equitably and reasonably deliver water to the benefit of both
countries.'80
Third, the two countries recognize the no significant harm rule in
the administration of the balancing periods. 181 As explained above,
Alberta and Montana often do not receive their full entitlement
under the treaty."" Sometimes this occurs as a result of an inability
to fully capture or divert the available flow of water. 8 3 Thus, the
Alberta and Montana governments use delivery agreements called
Letters of Intent, which allow the Accredited Officers to balance the
apportionments over entire irrigation seasons.1' An example of this
would be the 2001 Letter of Intent. The 2001 Letter of Intent allows
Montana to create an annual deficit of up to 8,000 acre-feet on the St.
Mary River from March 1 to May 31.15 In exchaige, Canada may
create an annual deficit of up to 4,000 acre-feet on the Milk River
from June 1 to September 15.186 The countries must balance any
remaining deficit existing as of September 15 by October 31 of that
year. 187 The purpose of the 2001 Letter of Intent is to allow each
country to deliver needed water to the other country for reasonable
uses without fear of losing its own water resource." Therefore, the
Letters of Intent provide a mechanism for each country to avoid
significantly harming the interests of the other country.
Finally, but perhaps with the most uncertainty, is the recognized

177. See id. at 34.
178. Id.
179. Id.
180. Joint Status Reports, supra note 165.
181. MCCAFFREY, supranote 169, at 407-11 (regarding the no significant harm rule).
However, this principal is limited in practice by the strict apportionment formula
described in the 1921 Apportionment Order and the Boundary Waters Treaty.
182. See Report to the IJC, supra, note 31 at 23.
183. Id.
184. Id. at 26.
185. Id.
186. Id.
187. Id.
188. See id. at 26-27.

154

WATER LAWREVIEW

Volume 14

duty of ecosystem protection and duty not to pollute. *189 From a
pollution standpoint, neither country has plans to discharge new
pollutants into either source.'9 0 But, no negotiations regarding the
reduction of existing pollutant discharge have taken place either. As
such, the countries are not likely harming each other in the form of
new pollution, but nor are they proactively reducing existing
pollution.
From the standpoint of ecosystem protection, both
countries have expressed a desire to incorporate minimum instream
flows into the apportionment calculations. 1 In 2006, the Task Force
reported that:
[E]ach country must meet its management requirements out of that
share [of its water]. This includes maintaining a "live" stream,
whether for aquatic life, esthetic or other purposes. Minimum flow
considerations, or "instream flow needs," may come into play when
the parties consider allowing an upstream country to take more than
its share. 1 2
However, neither country has implemented any plan for instream
flows, and the current practice still allows for total use of the water to
In this regard, the two
the detriment of the river and its ecosystem.'
countries ignore current international water law principles and
practice.

VIII. WHAT MAY THE FUTURE HOLD?
By the time this article is published, the Joint Initiative Team will
probably have already made its recommendations. Hopefully, the
countries will have addressed three key priorities: (1) equitably
apportioning the waters, (2) retrofitting their diversion works and
irrigation systems, and (3) considering environmental impacts. Over
the next several decades, these three issues will become more pressing
unless the two countries act.
A. START BY FOLLOWING THE 1921 ORDER.

First, Canada and the United States must start equitably
apportioning the waters of both the St. Mary River and the Milk
River. Both countries are taking more water than they are entitled;
the United States more from the Milk River, and Canada more from
the St. Mary River. Currently, the United States takes approximately
145 percent of its Milk River entitlement, and Canada takes

189. McCAFFREY, supra note 169, at 453-54 (regarding ecosystem protection); Id. at
450-53 (regarding duty not to pollute).
190. See generally Joint Status Reports, supra note 165. (expressing planned
developments on the river, neither country refers to measures resulting in pollution
discharges).
191. Report to IJC, supra note 31, at 19.
192. Id. at 40.
193. See id. at 33, 35.
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approximately 130 percent of its St. Mary River entitlement.'
Although both countries take more than they should, the net split of
the joint waters is not equal, with Canada receiving more than its
entitlement under the 1921 Apportionment Order. The United
States only receives about 90 percent of its entitlement, while Canada
Furthermore, that
receives about 110 percent of its entitlement.'
only considers the entitlement of each country, not a fifty - fifty split of
the joint waters. Montana's loss is doubly harsh in that context
because the 1921 Apportionment Order effectively grants Canada
about fifty-five percent of the waters of the two rivers. 9 To remedy
this problem, the countries should, at the very least, follow the strict
formula of the 1921 Apportionment Order. Better solutions might
include some sort of international water banking authority, new
administrative policies in each country subsidizing water conservation
projects, or mandatory irrigation efficiency standards.
B. HAVE AN APPROPRIATE INFRASTRUCTURE FOR THE AMOUNT OF
WATER.

Second, the two countries must retrofit and update their diversion
works and their irrigation systems. In reality though, this largely
applies only to the United States. And in this matter, the United
States can largely blame itself when it does not receive its full St. Mary
River entitlement. Because of improper maintenance, the St. Mary
canal only carries about 670 cfs despite an original capacity of 850
If the United States had kept its operations properly
cfs.19 7
maintained, it would likely receive nearly its full St. Mary
entitlement.'98 Furthermore, the United States must start improving
the efficiency of its irrigation systems in the Milk River basin.
Estimates of irrigation efficiencies show that Canada uses
approximately half the water per acre that the United States uses,
largely due to Canada's extensive conversion to sprinkler irrigation. 9 9
That said, Canada also must improve its irrigation management
because it now relies heavily on its over-entitlement from the St. Mary

194. Letter from Brian Schweitzer, Governor of Mont., to Dan Jewell, Manager
Mont. Office of the Bureau of Reclamation, ICJ Accredited Officer (June 30, 2006)
(on file with the IJC) available at http://www.ijc.org/rel /pdf/smmr2/Schweitzer.pdf;
ALBERTA ENVIRONMENT, SHARING THE WATERS: ALBERTA'S PERSPECTIVE ON THE 1909

BOUNDARY WATERS TREATY 2 (2004), availableat http://environment.gov.ab.ca/

info/library/7021.pdf.

195.

Id.

196. See Letter from Brian Schweitzer, Governor of Mont., to Dan Jewell, Manager,
Mont. Area Office of the Bureau of Reclamation (June 30, 2006), available at
http://www.ijc.org/rel/pdf/smmr2/Schweitzer.pdf;

MONT. DEP'T OF NATURAL RES. &

CONSERVATION, THE STATE OF MONTANA'S COMMENTS AND RECOMMENDATIONS ON THE
INTERNATIONAL ST. MARY-MILK RIVERS ADMINISTRATIVE MEASURES TASK FORCE REPORT

2 (2006), availableat http://www.ijc.org/rel/pdf/smmr2/Schweitzer.pdf.
197. Report to IJC, supra note 31, at 12.
198. See id. at 12-13.
199. Halliday & Faveri, supra-note 113, at 84.
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River. 20 0 This reliance becomes a problem for Canada because
increased water use efficiencies result in a greater number of water
users harmed with a reduction in water supply. 20 ' In other words,
since Canada irrigates about twice the acres the Unites States irrigates
with the same amount of water, it has twice the irrigated acreage to
lose. In addition, because Canada irrigates largely by sprinkler
irrigation, any effected Canadian water users will have the costly
sprinkler irrigation infrastructure sitting unused. 0
In short, the United States faces an infrastructure problem
because it never invested in a water efficient system, while Canada
faces an infrastructure problem because it built a costly system to use
water that it was not entitled to use. Therefore, both countries must
establish efficiency standards for irrigation and then make tough landuse decisions about which areas should not be used for irrigating
crops. Until then, both countries will use vast amounts of water
irrigating deserts, instead of putting valuable water to its highest and
best uses.
C. QUIT IGNORING THE ENVIRONMENT.

Finally, the Accredited Officers must start considering
environmental impacts on the streams, not just delivery of water
quotas. As the IJC Task Force pointed out in its report, both
countries should be able to expect "a 'live' stream, whether for
aquatic life, esthetic or other purposes."2 0 3 First, the countries must
address minimum instream flows. Noting the importance of instream
flow considerations, the Task Force and the Joint Initiative Team
considered several options for implementing minimum instream
flows. 2 04 The two countries should choose one of these options for
implementation. Second, the two countries should consider the
environmental impact of climate change. Some estimates conclude
that due to increased upstream consumption and climate changes,
mean annual flows on the Milk River have declined by more than
twenty percent since 1970, and mean annual flows on the St. Mary
River have declined by seven percent since 1970.205 This same report
estimates that by 2050, the flows will stabilize near year 2000 levels
but under a differently timed flow regime.2 " The report estimates
that late season flows will reduce quicker and that both countries will

200. See Submission from Alta. Agric., Food & Rural Dev. to UC 1-3 (Aug. 2004),
availableat http://www.ijc.org/rel/pdf/83_stmary-milkletter.pdf.
201. See id. at 2, 6, 9-10.
202. Id. at 2-3.
203. Report to IJC, supranote 31, at 40.
204. See id.
205. J.P. BRUCE ET AL., CLIMATE CHANGE IMPACTS ON BOUNDARY AND
available at
(2003),
19-20
MANAGEMENT
WATER
TRANSBOUNDARY
http://www.saskriverbasin.ca/file/Final%2520Report%2520A458402%252OCCAF.pdf.
206. Id. at 20-21.
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Clearly, climate change
face shortages for late season irrigation.
looms over this debate. The two countries should devise drought
mitigation strategies that the Accredited Officers can implement to
prioritize interests equitably between the two countries. The Letters
of Intent seem a particularly apt tool for accomplishing this.
IX. CONCLUSION.
Despite the many things that the countries should do in the basin
over the next few years, it is clear that the United States and Canada
share a remarkable history on the Milk and St. Mary River. For over
100 years, the two countries have developed and used the waters of
the two rivers jointly and peacefully, and particularly in the last five
years they have worked hard to better manage the resource. It is
entirely likely that as a result of the work between Montana and
Alberta, the two countries will begin a new chapter of joint
management. The hallmarks of that new chapter will likely include
greater participation by the citizens of the two countries and a
management of the waters that considers not just the quota of water
delivered, but also the interests of those citizens.
Thus, the two countries will continue to share the waters of the St.
Mary River and the Milk River, as one stream. But hopefully, they will
do so with a renewed respect for the unique character of each river.
Climate change and other environmental concerns such as
endangered species pose daunting challenges in each river. In
addition, our societies no longer believe that "a good river is a dry
river," and pressure will continue to mount to keep water in these
rivers. These modern water issues will not be solved by treating these
rivers as. one stream. That solution may have worked to get the water
out of the river 100 years ago, but it does not do much to get the
water back in the stream now. So this current debate will likely end
with a more practical management of the joint water of the St. Mary
and the Milk Rivers. Because even though both rivers may send their
waters to the Pacific Ocean, the St. Mary gets there by the Hudson
Bay, while the Milk River'gets there by the Gulf of Mexico.

207. Id. at 21.

